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I think the following is true:  
 

The Thesis: In liberal democratic societies, even when government officials 
correctly believe that some law is unjust, these officials can sometimes 
permissibly enforce the law and have claim rights against others 
interfering with their enforcement of the law. 

 
Put differently, unjust laws can be legitimate.   
 Consider some examples. Suppose, given our current conditions, 
distributive justice requires that people with my annual income should be taxed 
at a rate of 42%. But, after a fair democratic process, the tax rate for people like 
me is set at 46%. There is a clear sense in which the state and its officials act 
unjustly in taxing me at this higher rate, but I think that they act permissibly in 
doing so, and that state officials have claim rights against interference with 
regard to the collection of such taxes. I would be violating a duty if I tried to 
resist the state’s collection of the additional income. Or suppose that it is unjust 
to hold non-negligent drivers liable for damage caused to other persons or 
vehicles, but via a fair democratic process, legislation is passed mandating 
principles of strict liability for motor vehicle accidents. Again, I think that state 
officials act permissibly when they enforce this legislation, and these officials 
have claim rights against citizens who seek to interfere with the enforcement of 
this law. Finally, suppose that the correct principles of justice permit certain 
forms of affirmative action in hiring, but a fair democratic process enacts 
legislation that legally prohibits these forms of affirmation action. Once more, it 
seems to me that state officials have claim rights to enact this unjust legislation.  

But the phenomenon of legitimate injustice is very puzzling. Many of us 
share the view, memorably expressed by John Rawls, that justice is the first 
virtue of social institutions: “laws and institutions no matter how efficient and 
well-arranged must be reformed or abolished if they are unjust. Each person 

 
* For discussions and comments I’m very grateful to Juliana Bidadanure, Dave Estlund, Matt 
Kramer, Tom Sinclair, Zofia Stemplowska, Rebecca Stone, Rosa Terlazzo, Paul Weithman, Kit 
Wellman, and Leif Wenar. I’m also grateful to all those who participated in my graduate seminar 
in the fall of 2018, the topic of which was legitimate injustice. 
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possesses an inviolability founded on justice that even the welfare of society as a 
whole cannot override”.1 How can state officials permissibly impose unjust laws 
if justice really is the first virtue of social institutions? Imposing an unjust law 
seems flatly inconsistent with reforming or abolishing the law. How can we 
make sense of the phenomenon of legitimate injustice if we also share Rawls’s 
view that justice is the first virtue of social institutions? 

I believe the answer depends on several claims about the distribution of 
the burdens of unjust legislation. People will always reasonably disagree about 
the requirements of justice, though many reasonable views may be mistaken. It’s 
thus predictable that, even under very favorable conditions, political power will 
sometimes be exercised unjustly. This is an unavoidable burden of cooperative 
political life, and thus it must be fairly distributed like all other such burdens and 
benefits. The only fair way of distributing this burden, I’ll argue, is to make room 
for legitimate injustice.  

Before going any further, it will be helpful to set out an important 
desideratum. A good account of the thesis will distinguish between two types of 
unjust laws; those that might be legitimately imposed by a liberal democratic 
state, as opposed to those laws that are so obviously unjust that their imposition 
cannot be legitimate under any normal circumstances. Unjust income tax laws—
at least within limits—can be legitimate, but laws calling for the murder of 
infidels cannot. Perhaps there are also further distinctions that might usefully be 
drawn, for example, between laws that are so gravely unjust that they could only 
be legitimate under conditions of extreme emergency as opposed to a category of 
laws that could not be legitimate under any circumstances. But, at a minimum, a 
good account will explain why some unjust laws, but not others, can be 
legitimately imposed. 

The paper proceeds as follows. Section I considers two attempts to reject 
the thesis. Sections II-V consider possible ways of explaining the thesis, but I 
argue that these explanations are inadequate. In sections VI-VIII I develop and 
defend my preferred explanation. Section IX concludes.  

 
 
I. DENYING THE THESIS 
 
Let’s consider why some might believe that the thesis is false. Some may believe 
that it is false because they believe that it is impossible for one agent to act 
permissibly and yet unjustly. In particular, some may believe that if A has a right 
that B refrain from f-ing, then B is under a duty of justice to refrain from f-ing, 

 
1 John Rawls, A Theory of Justice: Revised Edition (Oxford: Oxford University Press, 1999), 3.  
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and it is never morally permissible to act contrary to a duty of justice. The best 
argument for this view is that rights tell duty-bearers what they ought to do all 
things considered.2 If B has a duty of justice to refrain from f-ing, then this is 
what B ought to do. If, plausibly, it is impossible that B both may f, and must not 
f, then it is impossible for B to act permissibly and yet unjustly. 

But this view is inconsistent with some widely held considered 
convictions.3 For example, most people believe that it is permissible to redirect a 
runaway trolley away from five innocent persons who would otherwise be killed 
and onto a sidetrack where it will instead kill only one innocent person. But in 
cases like this, the innocent people who will be harmed or killed have done 
nothing to waive or forfeit their rights against harm, and so if we act, we act 
permissibly even though we thereby fail to observe duties of justice owed to the 
innocent persons who are harmed by our acts. When confronted with these sorts 
of cases the proponent of the view that duties of justice can never be permissibly 
infringed has two choices. She must either counterintuitively declare that we can 
never harm the smaller number no matter how great the stakes, or else she must 
deny that the innocent people in the smaller group who harmed or killed in fact 
have rights against being harmed or killed. But the latter option constitutes a 
very revisionary view of the justificatory role of moral rights. It would entail that 
we cannot know whether A has a right against B’s f-ing until after we have 
determined whether it is, all things considered, permissible for B to f. But this 
would render moral rights explanatorily inert: they would represent conclusions 
of our moral reasoning about permissibility rather than inputs into our moral 
reasoning about permissibility. Since I think both options are implausible, we 
should reject conceptions of rights that render it conceptually impossible to act 
permissibly and yet unjustly. 

Let’s consider a different objection to the thesis. On a certain Kantian 
view, the requirements of justice are largely indeterminate in the absence of laws 
issued by an impartial public authority. Conclusive individual rights are only 
established when a state serves as the impartial authority to resolve problems of 
moral indeterminacy and lack of assurance.4 On at least one version of this view, 
the laws of a suitably legitimate state cannot be unjust. Instead, the law in such a 
state renders the requirements of justice determinate. To be sure, some goals or 
policies are so gravely at odds with securing the mutual independence of 

 
2 See Hillel Steiner, An Essay on Rights (Oxford: Blackwell, 1994), 86-101. 
3 The material in this paragraph repeats, with some modifications, material from Jonathan 
Quong, “Rights,” in Gerald Gaus and Fred D’Agostino (eds.), The Routledge Companion to Social 
and Political Philosophy (New York: Routledge, 2012), 626. 
4 For an influential statement of this Kantian view, see Arthur Ripstein, Force and Freedom 
(Cambridge, MA: Harvard University Press, 2009). 
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persons that no legitimate state can permissibly pursue them. But once those 
cases are set aside, there can be no gap between legitimate law and justice—the 
one constitutes the other. On this account, the thesis is thus false. 

A comprehensive response to this Kantian picture of political morality is 
beyond the scope of this paper, and so my response will necessarily be brief and 
incomplete. I don’t accept this view, in part, because it seems to misconstrue 
what’s often at stake when citizens disagree with one another about some 
existing law or proposed legislation.5 If the mooted Kantian view is correct, then 
whenever citizens in a legitimate state debate whether some existing law is just, 
they are making an obvious sort of mistake. The law is necessarily just because it’s 
the law. Suppose Albert and Betty are debating an existing law that grants tax 
credits to homeowners making mortgage payments. Albert thinks this law is 
regressive—it grants tax relief to those who are already, on average, very well 
off. On the Kantian view, Albert is precluded from condemning this law as 
unjust. He can complain that it is misguided or unfair but he would be making a 
conceptual mistake in claiming that it is unjust. Similarly, in most cases when 
legislators are deciding whether or not to pass some proposed piece of 
legislation, it makes no sense to ask whether the proposed legislation is just; 
enacting the legislation will make it just. This seems to me too deeply at odds 
with how we understand our political debates and disagreements. Most of us do 
not believe justice is as indeterminate as the Kantian view assumes. We believe 
there are, at least sometimes, fairly determinate answers regarding the 
requirements of justice. When we debate and enact legislation, we aren’t simply 
trying to render justice determinate—we’re often trying to ensure that the law 
correctly reflects what justice independently requires.  

 
  
II. INTEGRITY AND THE RIGHT TO DO WRONG 
 
As a reminder, the thesis states that even when government officials correctly 
believe that some law is unjust, those officials can sometimes permissibly enforce 
the law and have claim rights against others interfering with their enforcement of 
the law. Having considered two possible reasons to reject the thesis, let’s turn to 
consider some ways we might explain it.  

 
5 I offer some different reasons to be skeptical of this view in Jonathan Quong, “A Comment on 
Ripstein’s Reclamation,” Journal of Applied Philosophy 34 (2017), 32-37. 
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 Jeremy Waldron famously appeals to the value of integrity or self-
constitution to explain the right to do wrong.6 Waldron’s argument takes, 
roughly, the following form: 
 

P1 Some individual rights are justified by appeal to the value of personal 
integrity or self-constitution.   
P2 Personal integrity or self-constitution requires having the secure ability 
to make meaningful choices within certain domains. 
P3 If all morally prohibited options are excluded from the relevant 
domains, it’s won’t be possible to make a meaningful choice since the 
remaining options will be either morally required or morally indifferent. 
Therefore, 
C1 Rights designed to protect personal integrity or self-constitution must 
include rights to perform at least some morally wrong acts. 

 
Even if this were a successful justification of the right to do wrong,7 it is clearly 
ill-suited to explain the thesis. Consider the following modified version of P3: if 
all unjust options are excluded from the relevant domains, there will no longer be 
meaningful choices. This premise is clearly implausible. Choosing amongst 
different religions, for example, can be meaningful, and yet justice may permit 
most of the available options. And even if self-constitution were enhanced by the 
availability of unjust options, the fact that the options are unjust seems sufficient 
to outweigh or nullify the alleged value of the additional options. Furthermore, 
even if we believed that self-constitution provides a compelling justification for 
individuals to have a moral right to act wrongly, there is no similar argument 
available for government officials; they don’t have a morally legitimate interest—
qua officials—in personal integrity, rather they serve the interests of the 
governed. 
 This last point, however, might seem too quick. Governments and their 
officials may not have a morally legitimate interest in personal integrity, but they 
may have an important interest in pursuing collective political integrity or 
autonomy on behalf of all citizens. Could this provide the basis for an argument 
in support of the thesis? I don’t think so. The same basic problem remains. There 
is no reason to suppose that valuable collective autonomy requires the existence 
of unjust options. Corporations, non-profit organizations, and academic 
departments, for example, may all exercise valuable forms of collective 

 
6 Jeremy Waldron, “A Right to Do Wrong,” Ethics 92 (1981), 21-39. 
7 Renée Bolinger convincingly argues that it isn’t. See Renée Jorgensen Bolinger, “Revisiting the 
Right to Do Wrong,” Australasian Journal of Philosophy 95 (2017), 43-57. 
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autonomy without any need for unjust options. In sum, appealing to the value of 
self-constitution or (collective) autonomy is not a promising way to justify the 
thesis.  
 
 
III. SOME JUSTICE IS BETTER THAN NONE 

 
Here is a different argument that might seem to provide support for the thesis. 
We disagree in deep and intractable ways about the requirements of justice. 
Suppose, for the moment, that state officials are never morally permitted to act 
unjustly. Whatever policies the state adopts, given our disagreements about 
justice, many of us will believe that the state acts impermissibly since it acts on 
some controversial view about justice that many citizens reject. If many of us 
think that the state acts impermissibly, we will take ourselves to have at least pro 
tanto reasons to resist or interfere with many state actions. If many citizens often 
take themselves to be in this position, this will make it very difficult for the state 
to function effectively at all. But a world where the state lacks the ability to 
function effectively will be worse, from the point of view of justice, then a world 
where the state functions effectively, even if what it often does in functioning 
effectively is to act unjustly. Better, in terms of justice, to have a state that makes 
a lot of mistakes about justice then to have a largely ineffective state. If we 
combine this idea with the proposal that a state can be legitimate when it 
establishes sufficiently just institutions given the circumstances that it faces, we 
might appear to have a compelling argument for the thesis.  

Although I wasn’t focused on the issue of legitimate injustice, I advanced 
a version of this argument in my book, Liberalism Without Perfection, but I’m no 
longer confident that it succeeds.8 There are at least two problems with this 
argument. First, it doesn’t explain why government officials should have general 
claim rights against interference when imposing unjust laws or policies. Rather, 
it explains why it might be best if individual citizens believe that government 
officials have such a right, but that’s different. Consider an analogy from just war 
theory. It might be best if all combatants believe that it is always impermissible 
to deliberately target noncombatants, but the fact that it might be better if all 
combatants held this belief that doesn’t suffice to show that it really is always 
impermissible to target noncombatants.  

Second, and relatedly, even if an institution is, on balance, instrumentally 
valuable this doesn’t suffice to show that all the acts performed by the 
institution’s duly authorized officials are in fact permissible. There’s a 

 
8 Jonathan Quong, Liberalism Without Perfection (Oxford: Oxford University Press, 2011), chapter 4. 
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justificatory gap between the general instrumental benefits of an institution and 
the permissibility of what its officials do in each instance (a point to which I’ll 
return in section V). 

For both of these reasons, I’m doubtful that the thesis can be adequately 
explained simply by appeal to the state’s crucial role in securing minimally just 
conditions. 
 
 
IV. DEMOCRACY AND INTRINSIC VALUE 
 
I now want to briefly consider a family of positions in democratic theory. These 
views are united by their appeal to some feature of democratic decision-making 
that is claimed to be intrinsically valuable or just.  

Thomas Christiano, for example, claims “Democratic decision-making 
enables us all to see that we are being treated as equals despite disagreements as 
long as we take into account the facts of judgment and the interests that 
accompany them. Because democratic decision-making realizes public equality 
in this way, and there is pervasive disagreement on its outcomes, it is 
intrinsically just”.9 Laura Valentini similarly claims “since thick reasonable 
disagreements are pervasive in our political world, liberals should value 
democracy first and foremost as an intrinsic requirement of justice”.10 In a 
somewhat different vein, Niko Kolodny argues that “what justifies 
democracy…is that democracy is a particularly important constituent of a society 
in which people are related to one another as social equals, as opposed to social 
inferiors or superiors”.11 Daniel Viehoff also defends an account of democracy 
that focuses on egalitarian relationships, “according to which egalitarian 
procedures have authority because, by obeying them, we can avoid acting on 
certain considerations that must be excluded from our intrinsically valuable 
egalitarian relationships”.12  

Although they each develop subtle and distinctive arguments, the 
arguments share a common structure. They identify some property of democratic 
institutions that is held to be intrinsically valuable, and that intrinsic value is 
then claimed to ground the authority of democratic decisions, an authority that 

 
9 Thomas Christiano, The Constitution of Equality (Oxford: Oxford University Press, 2008), 76. 
10 Laura Valentini, “Justice, Disagreement, and Democracy,” British Journal of Political Science 43 
(2013), 178. 
11 Niko Kolodny, “Rule Over None II: Social Equality and the Justification of Democracy,” 
Philosophy & Public Affairs 42 (2014), 317. 
12 Daniel Viehoff, “Democratic Equality and Political Authority,” Philosophy & Public Affairs 42 
(2014), 340.  
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might explain the phenomenon of legitimate injustice.13  
I want to highlight one relatively simple worry about this general 

structure. Whatever property is identified as having intrinsic value—the public 
manifestation of equality, equal respect, or relations of social equality—it’s a 
further question whether this value is sufficiently weighty to justify committing 
injustice in the range of cases where democratic institutions are typically deemed 
to possess authority. More strongly, it looks difficult to see why we should 
believe the intrinsic value is likely—over a defined range of issues—to have 
greater weight than the disvalue of injustice. We can call this the weighing 
problem. This problem can be developed in a few different ways.   

First, even if democratic institutions are intrinsically valuable, we might 
think this at most gives us a reason to choose amongst just (or not-unjust) 
options democratically rather than non-democratically. There would need to be 
some compelling explanation of why the intrinsic value of those institutions 
should even in principle extend in scope to cover the possible imposition of 
unjust laws.14  

Second, even with such an argument in place, it often seems that the very 
same feature of democratic institutions that is held to be intrinsically valuable 
can also be undermined by the democratic enactment of unjust laws.15 Egalitarian 
relationships can be threatened not only by a failure to respect egalitarian 
decision procedures, but also by inegalitarian distributions of income and 
wealth, or inegalitarian access to important medical services. Similarly, we may 
fail to show equal respect to persons when we fail to respect democratic 
decisions, but we also fail to show equal respect to some persons when we 
unjustly imprison them for using recreational drugs, or when we unjustly deny 
some people a fair opportunity to educate themselves. I don’t see a plausible way 
for proponents of these views of democratic authority to block to this sort of 
challenge. But unless it is blocked, there can be no general presumption in favor 
of democratic authority to impose unjust laws. 

Finally, even if the intrinsic value of democratic institutions is somehow 
unique, and never threatened by the imposition of an unjust law, the question of 
its relative significance remains open. What arguments, if any, can be given to 

 
13 Christiano and Valentini are explicit about explaining legitimate injustice. I think Viehoff 
assumes this latter claim is true as well, though he is not as explicit. Kolodny’s position on 
legitimate injustice is not clear. 
14 This worry is raised in Kit Wellman, “The Space Between Justice and Legitimacy” 
(unpublished).   
15 This point is pressed by Zofia Stemplowska and Adam Swift in “Dethroning Democratic 
Legitimacy,” Oxford Studies in Political Philosophy: Volume 4 (Oxford: Oxford University Press, 
2017), 18-19. 



 9 

establish that, as a general matter, the intrinsic value of democracy is lexically 
prior to the intrinsic disvalue of all the types of ordinary substantive injustice 
that democratic majorities can and do commit?16  
 
 
V. INSTRUMENTAL VIEWS 
 
A different approach might appeal to Joseph Raz’s influential service conception 
of authority. On this view,  
 

the normal way to establish that a person has 
authority over another person involves showing that 
the alleged subject is likely better to comply with 
reasons which apply to him…if he accepts the 
directives of the alleged authority as authoritatively 
binding and tries to follow them, rather than by 
trying to follow the reasons which apply to him 
directly. 17  

 
Raz refers to this as the normal justification thesis. Here’s how this picture of 
authority might explain the thesis. If you generally do better complying with the 
reasons that apply to you by following a particular government’s directives, then 
you should take those directives as authoritative. This is true even if there will be 
some cases where the government issues mistaken directives. If some of the 
government’s mistaken directives are mistakes about justice, this could explain 
how government officials (and perhaps also ordinary citizens) can permissibly 
act unjustly. More precisely, if an alleged authority, A, satisfies the normal 
justification thesis with regard to some person, P, with regard to some domain, 
D, then P has a justification (not merely an excuse) for acting in accordance with 
A’s directives with regard to D, even when A directs P to act unjustly.18 

 
16 Christiano, I think, does more than anyone else to explicitly confront this worry and argue for 
the preeminent importance of the value of public equality. Here I can only report that 
Christiano’s arguments for the preeminence of this value do not strike me as sufficiently 
compelling. 
17 Joseph Raz, The Morality of Freedom (Oxford: Clarendon Press, 1986), 53. 
18 A version of this argument is advanced by Jonathan Parry in defense of the view that the 
service conception of authority can sometimes justify harming persons when doing so is 
otherwise unjustified. Parry does not, however, assert that the argument generates a protected 
claim right to commit injustice, indeed he insists that those who possess authority-based 
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  This proposal, however, does not explain legitimate injustice. I’ll present a 
preliminary worry, and then a more fundamental one. First, even if we accept the 
conclusion that there are authority-based justifications for acting unjustly, this 
doesn’t entail that those who act upon such justifications have general claim 
rights against interference.19 Assume, for example, that a police officer has an 
authority-based justification for using lethal force on a suspect whom his 
superiors assert poses an imminent and lethal threat to innocent persons. But this 
assertion is mistaken—the suspect is innocent of any wrongdoing. The officer’s 
authority-based justification only applies to him, it doesn’t apply to others who 
stand in a different relationship to the alleged authority—it is in this way an 
agent-relative justification. A bystander who is aware of all the relevant facts is 
clearly permitted to interfere, say by taking the police officer’s weapon: the 
bystander has no authority-based justification to refrain from interfering, and I 
think this shows the officer has no claims against interference. 
 But my more fundamental concern is this: the proposed argument 
confronts a version of the rule worship objection that plagues rule 
consequentialism. Of course, if I can better comply with the reasons that apply to 
me by following the directives of the authority than by trying to decide things for 
myself, following the directives of the authority is a good rule to follow. But 
when I happen to know that the authority is in fact mistaken, it’s odd to assert 
that I still have a justification for implementing the mistaken directive simply 
because, as a general matter, following the authority’s directives is a good rule to 
follow. A general policy can be justified without every act that might be covered 
by the policy being justified. We have instrumental reasons for adopting the rule, 
but these reasons are merely instrumental, and only imperfectly track the more 
fundamental considerations. When the two come apart in particular instances, 
there’s no justification for following a purely instrumental rule that fails to 
deliver its promised benefits.20 This seems particularly clear in cases where the 
mistake is one that directs someone to commit injustice, and the subject of the 
alleged authority understands this to be the case.  

 
justifications for harming innocent persons remain vulnerable to defensive force. See Jonathan 
Parry, “Authority and Harm,” Oxford Studies in Political Philosophy: Volume 3 (2017), 252-278. 
19 Parry agrees. See Ibid., 271. 
20 Consider this telling passage from Parry: “While the subject of the mistaken command may 
have sufficient reason to obey it, they do so only because a policy of obedience is an optimal, 
though imperfect, means for them to achieve greater overall conformity with their ultimate 
reasons. When the strategy goes awry in particular cases, I [a third party] should be guided by 
the subject’s ultimate reasons, not their instrumental reasons”. Ibid. If third parties should be 
guided by a subject’s ultimate reasons, not their instrumental reasons, shouldn’t the subject be 
similarly guided? 
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 There’s a more general lesson to be extracted here. Appeals to the 
instrumental value of an institution do not suffice to justify the authority of each 
particular directive or the permissibility of acting in accordance with a particular 
directive. Niko Kolodny forcefully makes this point, and I will adopt his 
description of this as the bridging problem.21 Attempts to explain the phenomenon 
of legitimate injustice by appeal to the general epistemic benefits of democratic 
institutions also face the bridging problem. I think this problem is 
insurmountable for any attempt to explain legitimate injustice by appeal to the 
instrumental benefits of political institutions. 
 
 
VI. DISTRIBUTING INJUSTICE 
 
As we’ve seen, we might try to explain legitimate injustice by appeal to the value 
of democracy. But the views we’ve considered so far all run into either the 
bridging problem or the weighing problem. If we appeal to general instrumental 
benefits of democratic institutions, we face the bridging problem. If, on the other 
hand, we appeal to some alleged intrinsic property of democratic institutions—
for example, public equality or nonsubordination—we must then weigh this 
intrinsic value against the disvalue of committing a particular democratically-
mandated injustice, and it seems implausible that democracy’s intrinsic value is 
always weightier in the normal range of cases.22 

But we can learn from the limitations of these approaches. To avoid the 
weighing problem, we must show that there is some feature of democratically 
enacted laws that has the capacity to preempt or exclude certain facts from being 
taken into account when officials (and perhaps others) decide how to act. In 
particular, there must be something about these laws that prevents officials from 
taking the fact that the law is unjust as a consideration when deciding how they 
may act. But to avoid the bridging problem, we must show how this feature is 
present in each case.  

In my view, the property we are looking for is a moral right to a fair or 
equitable distribution of one of the central burdens of living cooperatively with 
others: the burdens of unjust legislation. Following Rawls, I assume that there 
will always be reasonable disagreement about what justice permits and requires. 
For our purposes, we can define reasonable disagreement as disagreement that 
emerges between well informed, intelligent, and morally conscientious persons 

 
21 Kolodny, “Rule Over None,” 291. 
22 In fact, I think some of the accounts that focus on some intrinsic value also fail to satisfactorily 
address the bridging problem, though I won’t argue for that conclusion here. 
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who share the view that citizens are free and equal, and that society should be a 
fair system of social cooperation over time. Although reasonable persons will 
agree about many things (e.g. that racial discrimination is unjust, that freedom of 
speech, assembly, and religion are stringent requirements of justice, that people 
should not be deprived of important opportunities simply on account of their 
class background), they will disagree about many other political issues, and also 
disagree about how widely endorsed principles of justice ought to be rendered 
institutionally determinate. I also assume that reasonable disagreements are not 
always evidence that what justice requires is indeterminate. In at least a range of 
cases, some of the participants in reasonable disagreements will simply be 
mistaken about the requirements of justice, and thus they will endorse positions 
that are reasonable but unjust.  

With these assumptions in place, we can anticipate that even in a society 
where most people are reasonable in the specified sense, unjust legislation is 
practically unavoidable. In such a society, citizens won’t agree on many 
important political questions, and there is no effective way to ensure that 
political power will be exercised only in accordance with the true requirements 
of justice.23 If unjust legislation in a cooperative society is unavoidable, even 
under very favorable conditions, then it constitutes a burden of social 
cooperation that, like other burdens of cooperative political life, must be 
distributed according to fair principles. In slightly different terms, it is a negative 
resource that arises under nonideal (though still highly optimistic) conditions, 
and just as we have rights to a fair share of positive resources, we also have 
rights against being allocated more than a fair share of negative resources.24 

There are at least two important dimensions to consider with regard to 
distributing the burdens of unjust legislation that result from the fact of 
reasonable disagreement. First, the members of a political society will sometimes 
be subjected to unjust exercises of political power. They will be, that is, on the 
receiving end of injustice. Absent special conditions, no one has a greater claim 
to avoid suffering this burden than anyone else, and so fairness requires that this 
burden be distributed equally, insofar as this is possible. Second, there is the 
dimension of authorship, that is, the issue of who will exercise political power. 
The intractability of reasonable disagreements about justice entails that there’s no 
assurance those exercising political power will always conform to the 

 
23 As Rawls says, about parties at the stage of the constitutional convention, “even with the best of 
intentions, their opinions of justice are bound to clash…in adopting some form of majority rule, 
the parties accept the risks of suffering the defects of one another’s knowledge and sense of 
justice in order to gain the advantages of a legislative procedure.” Rawls, A Theory of Justice, 312. 
24 See Rebecca Stone and Jonathan Quong, “Rules and Rights,” Oxford Studies in Political 
Philosophy: Volume 1 (2015), 222-249. 
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requirements of justice. This means exercising political power comes with 
substantial moral risk—the risk of enacting and imposing unjust laws on others. 
In at least this way, wielding political power is a burden. Those who don’t wield 
such power are at least shielded from this particular risk of committing injustice. 

It’s also true, however, that being excluded from exercising political 
power is a burden under conditions of reasonable disagreement. Such exclusion 
prevents one from having a say about the fundamental terms of cooperation in 
society. Given both of these burdens associated with authorship, and again 
assuming no person has a greater claim than any other to avoid bearing such 
burdens, fairness suggests that the burdens be allocated equally, insofar as this is 
possible. 

Like the other burdens and benefits of a cooperative political community, 
the requirement that these burdens be distributed fairly is a requirement of 
justice, one that generates individual moral rights. My unsurprising proposal is 
that these moral rights entail a democratic form of governance, one where each 
member of the community has a claim to a roughly equal opportunity to exercise 
political power. This right correlates with a number of duties, one of which is the 
duty to refrain from interfering with state officials who faithfully enact laws that 
have been democratically selected from the range of reasonable alternatives. 
There is, I think, no other feasible way to fairly distribute the costs of unjust 
legislation that arise as a result of reasonable disagreements about justice. Given 
our assumptions, there is no reason to suppose that an unequal distribution of 
political power will offer a fairer distribution of the costs of unjust legislation, 
indeed it seems obvious doing so would lead to a less fair distribution. The right 
to an equal opportunity to exercise political power will not prevent injustice from 
occurring, but it seems the only way for political decision-making institutions to 
at least attempt to distribute the burdens of unjust decisions fairly. As Rawls 
says, “we submit our conduct to democratic authority only to the extent 
necessary to share equitably in the inevitable imperfections of a constitutional 
system. Accepting these hardships is simply recognizing and being willing to 
work within the limits imposed by the circumstances of human life.”25 

But this doesn’t yet explain the phenomenon of legitimate injustice. You 
might think that, in addition to an equal opportunity to exercise political power, 
the risk of unjust legislation should lead us to favor a view where state officials 
are always permitted, indeed perhaps required, to disregard democratically 
enacted legislation whenever they believe such legislation is unjust. But there are 
several reasons to reject this view. To begin, this proposal is no more likely to 
reduce the total amount of injustice: state officials are no less likely than 

 
25 Rawls, A Theory of Justice, 312. 



 14 

democratic majorities to be mistaken regarding the requirements of justice. So 
there is no positive reason to prefer it. But there are compelling reasons that tell 
against this proposal.  

First, it allows luck to play an unnecessary role in determining who is 
subjected to unjust legislation. Should it be the case that whether I am subjected 
to an unjust law and you are not depends on the arbitrary fact that only one of us 
will be under the particular power of a dissident official? This is profoundly 
unfair. That kind of arbitrariness should not determine who is subjected to unjust 
legislation and who is not. We cannot, ex hypothesi, entirely eliminate the bad 
luck of being subjected to unjust legislation, but we can at least ensure that all 
members of the political community share this risk together by subjecting 
ourselves to the same decision-making authority, rather than allowing some sub-
set of people to luckily (or unluckily) be subjected to a different decision-making 
authority, in the form of dissident officials. 

Now consider things from the perspective of authorship. Denying state 
officials the discretion to make their own determinations about the (in)justice of 
legislation is a fairer way to share and take collective responsibility for the 
unavoidable risk of imposing unjust legislation. On the alternative view, state 
officials would bear an unfair degree of responsibility. They would be in the 
effective position of always bearing primary responsibility for imposing unjust 
legislation since they would not simply be the authorized agents of a democratic 
community, but also be required to make their own determination regarding the 
(in)justice of any proposed legislation when deciding how to act. To make this 
more vivid, consider an academic department where faculty vote on all major 
decisions, but ultimately the head of the department must always consult his 
own judgment and may permissibly ignore the faculty’s vote whenever he 
believes it to be mistaken. In this department, the risk of imposing mistaken 
decisions is not shared equally: the head of department bears a much larger 
share of this risk than anyone else. 

It might seem that whatever we decide about the discretion of state 
officials, the risks of being the author of unjust decisions are still not shared 
equally. Ordinary citizens, for example, do not exercise the same degree of 
influence over political decisions as legislators and members of the executive. But 
there’s an important difference. Legislators and members of the executive act on 
behalf of the general public and are ultimately democratically accountable to 
them. If state officials have the discretion to ignore democratically enacted 
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legislation, by contrast, such state officials are ultimately accountable to no one 
other than their own conscience.26  

There is one further, more abstract, reason why I think we must reject the 
view that state officials should be permitted to ignore reasonable and 
democratically enacted legislation when they (even correctly) believe such 
legislation to be unjust. The justification of the right to an equal opportunity to 
exercise political power, recall, is that it’s required to ensure a fair distribution of 
the costs of unjust legislation that are inevitable given the fact of reasonable 
disagreement. We assume political power will sometimes be exercised unjustly—
this is why the right is needed.27 But I think the following is true:  
 

When the justification of a right presupposes that agents will exercise the 
right in ways that are incorrect or otherwise suboptimal, then the fact that 
a given exercise of the right is mistaken or sub-optimal in one of the ways 
presupposed by the justification cannot count as a consideration when 
assessing whether the right can be permissibly infringed.  

 
Many rights have the capacity to exclude some facts from serving as 

potential reasons to permissibly infringe the right. You don’t really have a right 
to decide which religious views to adopt, if others can permissibly take the fact 
that you are making a mistake as a reason to interfere with your choice. You 
don’t really have a right to decide whom to have sex with if others can 
permissibly take the fact that you are making a mistake as a reason to interfere 
with your choice. The same logic applies with regard to the exercise of political 
power. You don’t really have a right to exercise decision-making power over 
some political question if others can take the fact that you are mistaken as a 
reason to interfere with that choice. This is why state officials (and others) cannot 
take the fact that some reasonable piece of legislation is unjust into consideration 

 
26 Another way in which it might seem the risks of imposing unjust legislation are not equitably 
distributed is the fact that only those who choose to participate in the political process might 
seem to bear this risk. Those who refuse to vote, for example, are apparently able to avoid the 
risk. But this appearance is illusory. I believe the natural duty of justice to support and comply 
with just institutions means that we each are presumptively duty-bound to participate, at least to 
a certain to a certain extent, in political decision-making. Refusing to vote is thus not, under 
normal conditions, an acceptable way to evade the risks of imposing unjust legislation, but rather 
a way of attempting to evade one of the responsibilities of political membership, and also a way 
to try and evade one of the burdens of unjust legislation, namely, being a co-author of such 
legislation. 
27 To be clear, I’m not claiming that this is the only, or even the primary, justification for 
democratic institutions. But I do believe it is an important and overlooked part of the justification 
of such institutions. 
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when deciding whether to subvert the law. And this is explains the phenomenon 
of legitimate injustice: it’s how the unavoidable burden of unjust legislation is 
equitably distributed.  

It’s thus a mistake to believe that when democratic decisions are 
substantively unjust, we must somehow weigh or balance the rights of 
democratic participation against the substantive rights in question. The 
justification for democratic rights to exercise political power presupposes that 
this power will sometimes be used in ways that are substantively unjust. 
Democratic rights are needed, at least in part, because we reasonably disagree 
about politics, and thus these rights must require officials, within limits, to set 
aside the fact that a law is unjust when deciding whether to implement the law. 
A right to an equal opportunity to exercise political power, when justified as the 
way to distribute the burdens of unjust decisions fairly, can thus explain the 
phenomenon of legitimate injustice while avoiding both the bridging problem 
and the weighing problem.  

The bridging problem is avoided because whenever an official subverts the 
results of democratically enacted policy (one that falls within constitutional 
limits) to better promote substantive justice, that official necessarily infringes the 
rights of every citizen, including those who favor the policy the official promotes 
(or the candidates who favored that policy). At first glance, this might seem odd. 
How does the state infringe my rights regarding the exercise of political power 
by enacting the policy I favor? The answer is this: I do not have a right to a 
particular outcome. Rather, I have a right to a fair opportunity to exercise 
political power. When the state enacts a policy regardless of the democratic 
process, it deprives all citizens of the opportunity to exercise political power via 
the democratic process. I got the result I favored, but not because I was given 
some amount of political power, but rather because I was entirely deprived of 
the opportunity to exercise political power.  

And the weighing problem is avoided because the right to exercise 
political power under conditions of reasonable disagreement is not something 
that is weighed up against potential substantively unjust laws. The right is rather 
constitutive of the fairest way to address the problem of unjust legislation. The 
right’s specific function is to preclude this kind of weighing in order to realize a 
fair distribution of the burdens of unjust laws. This doesn’t mean that the right 
cannot be weighed against various competing considerations when deciding 
what is permissible, all things considered. But the fact that a specific reasonable 
law is unjust is not a competing consideration, but rather exactly the consideration 
that the right precludes agents from taking into account. 

In addition to its ability to avoid the bridging and weighing problems, I 
believe this account of legitimate injustice has several further advantages. First, it 
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appeals to a widely shared and commonsense view about distributive justice, 
namely, that the burdens of our cooperative life must be fairly distributed, and 
the relevant distributive principles generate moral rights. Most people accept 
that principles of distributive justice are very important and can dramatically 
constrain the moral permissibility of people’s acts. In this way my proposed 
explanation is more straightforward and less mysterious than an appeal to the 
value egalitarian relationships or respect for persons. With regard to these latter 
values, there are further difficult questions concerning their relative importance, 
and under what conditions such values could generate stringent moral rights. 

Second, unlike some of the other views we’ve canvassed, the proposed 
account provides a clear explanation of why the scope of democratic authority 
includes some unjust legislation. Even if democratic institutions instantiate 
egalitarian relationships or respect for persons, it’s unclear why such institutions 
need to include the authority to enact unjust legislation. But if democratic 
institutions are required partly as a way of fairly distributing the burdens of 
unjust legislation, there is obviously no puzzle about why the scope of such 
institutions extends to cover unjust legislation. 

Third, the scope of the argument is limited in at least three intuitively 
plausible ways. One limitation is that the argument only covers unjust legislation 
that arises from reasonable disagreements about justice. It thus doesn’t extend to 
unjust legislation over which there can be no reasonable disagreement, for 
example, proposed legislation that would permit religious persecution or racial 
discrimination. This coheres, I believe, with many people’s attitudes regarding 
the legitimate authority of the state. We have to put up with some unjust 
legislation, but there are limits—laws that clearly conflict with fundamental 
liberal egalitarian principles cannot be legitimate, regardless of their procedural 
pedigree.  

Another limitation is that the argument does not apply (at least not in the 
same way) in cases where a political society systematically distributes the costs 
of injustice inequitably. Consider a society with a history of racial injustice and 
discrimination, and where the costs of injustice disproportionately fall on 
members of a particular racial minority. Since the burdens of injustice are not 
being shared fairly—one group is systematically bearing much more than their 
fair share—it’s no longer plausible to suppose that granting state officials the 
permission to enact reasonable but unjust legislation that has emerged from the 
democratic process is a reliable way to share fairly in the costs of unjust 
legislation. In particular, it seems clear that state officials cannot plausibly insist 
to members of the unjustly oppressed racial minority that they have claim rights 
against interference when imposing unjust legislation that further burdens the 
members of that group. Indeed, in cases such as this it’s not even clear that the 
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members of the unjustly oppressed group have duties to refrain from interfering 
with most legislation regardless of whether its content is unjust, since refraining 
may be burdensome, but the members of this group are not being accorded a fair 
share of society’s benefits.28 The same conclusion would apply to a political 
community where wealth and political power are distributed so unequally that 
members from the poorest socio-economic groups bear a significantly 
disproportionate share of the costs of injustice, while the rich are largely able to 
shield themselves from any burdens of injustice. The argument thus only applies 
under reasonably favorable conditions where the costs of injustice are not being 
systematically distributed in an inequitable way.29 

To some this limitation of the argument’s scope might seem a weakness—
it might entail that the argument doesn’t apply to contemporary liberal 
democracies such as the United States. In my view, however, it is a strength. It’s 
not at all obvious to me that a country like the United States, with its history of 
racial injustice, and where wealth plays such an important role in determining 
one’s ability to influence policy, should be covered by the same arguments 
regarding legitimate injustice as a country where political institutions are not 
distorted in these ways. People who live in grossly unjustly deprived 
communities in the United States are not being granted anything remotely like a 
fair opportunity to share in the burdens and benefits of political life, and so I find 
it plausible to be skeptical that state officials can permissibly impose further 
injustices on such communities, even if the laws being imposed have the 
appropriate procedural pedigree.  

The final limitation on the argument’s scope concerns which facts state 
officials are precluded from taking into account when deciding whether it is 
permissible to subvert a reasonable but unjust law. I have argued that they are 
precluded from taking the fact that the law is unjust into account. But clearly that 
leaves room for state officials to take other facts into account, for example, that 
the only way to prevent a riot or avert some other terrible consequence (where 
that consequence doesn’t bear on whether the content of the law is unjust) is to 
subvert the law. The argument thus doesn’t entail the very strong thesis that 
state officials can never permissibly subvert democratically enacted legislation. It 

 
28 In this way the argument that I’ve proposed is, I believe, congruent with the position 
developed by Tommie Shelby in chapters 7 and 8 of his Dark Ghettos: Injustice, Dissent, and Reform 
(Cambridge, MA: The Belknap Press of Harvard University Press, 2016). 
29 In this respect I follow Rawls, who says, regarding the obligation to obey unjust laws, “the 
parties agree to put up with unjust laws only on certain conditions. Roughly speaking, in the long 
run the burden of injustice should be more or less evenly distributed over different groups in 
society…Therefore the duty to comply is problematic for permanent minorities that have suffered 
from injustice for many years”. Rawls, A Theory of Justice, 312. 
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only entails that the fact some reasonable law is unjust doesn’t bear on the 
permissibility of what the official chooses to do.	
 I want to draw attention to one final feature of my proposed argument. It 
doesn’t make any extravagant appeals to the epistemic benefits of democratic 
institutions or the intellectual virtues of the average voter. You don’t need to 
believe that the average voter is especially well-informed or intelligent in order 
to accept the preceding argument. Even if many citizens are ill-informed about 
politics, so long as political institutions are not systematically distributing the 
costs of unjust legislation unfairly, the argument I have proposed can apply. I 
take this to be an attractive feature of the account.  

I think many people hold something like the following view: democratic 
majorities may legitimately impose laws provided those laws are not too unjust, 
or not egregiously unjust. Rawls, for example, says about legitimate procedures 
and laws, “neither the procedures nor the laws need be just by a strict standard 
of justice, even if, what is also true, they cannot be too gravely unjust. At some 
point, the injustice of the outcomes of a legitimate democratic procedure corrupts 
its legitimacy…laws cannot be too unjust if they are to be legitimate”.30 But this 
standard—not too unjust or not gravely unjust—leaves the relationship between 
justice and legitimacy unclear. Why would the threshold for legitimacy be placed 
somewhere along the spectrum of injustice? It might seem there is no principled 
way to explain this view of the relationship between justice and legitimacy.  

The view I’ve been defending, however, offers a principled way of 
conceptualizing the relationship between justice and legitimacy. It’s not that 
there is some threshold level of injustice, and provided this threshold is not 
crossed the value of legitimacy somehow takes precedence. Rather, the state 
gains a right to impose unjust laws only because doing so is the fairest way to 
distribute the burdens of unjust legislation given the permanence of reasonable 
disagreement. The political legitimacy of substantive injustice is explained by 
appeal to justice itself.  

 
 

VII. AGAINST BALANCING 
 
Zofia Stemplowska and Adam Swift have recently defended an alternative 
picture—the balancing view—and I think it is helpful to contrast their view with 
the one I’m proposing. On their account,  

 
30 John Rawls, Political Liberalism: Paperback Edition (New York: Columbia University Press, 1996), 
428-429. 
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democratic legitimacy and social justice both ground pro tanto 
claims to a decision’s permissible enforceability; these claims have 
to be weighed or otherwise taken into account on a case-by-case 
basis… what matters is whether, taking into account what can be 
achieved, there is greater reason to advance legitimacy or justice in 
any given case. The two ideals at stake invoke different normative 
considerations; they embody and advance (that is, respect or 
promote) different values. Even with grave injustice off the table, 
we see no reason to regard the considerations invoked by the 
former as invariably weightier or more forceful than those invoked 
by the latter.31 

 
Because Stemplowska and Swift believe that we must weigh the reasons to 
advance justice and to advance legitimacy on a case-by-case basis, they reject the 
notion that democratically enacted laws are always permissibly imposed 
provided they are not gravely unjust. On their view, there is nothing much that 
can be said in a general sense about which laws can be legitimately imposed—it 
depends on the particular facts of each case.  

I think there are several reasons to prefer my account to the balancing 
view. First, the balancing view does not explain why the reasons to advance 
procedurally legitimate laws could ever be weighty enough to countenance 
committing injustice. Many of us share Rawls’s view that justice is the first virtue 
of social institutions—it’s what generates the puzzle of legitimate injustice. If the 
value of democratic legitimacy is distinct from the value of justice, why should it 
ever get priority? Unjust laws infringe individual rights. Can such infringements 
be justified to the victims by saying “we used the correct procedures to decide to 
infringe your rights” when these procedures are not themselves required by 
justice? I am skeptical that this could constitute a sound justification. At a 
minimum, further argument is required to support the view that the value of 
legitimacy—understood as entirely distinct from justice—could outweigh the 
value of justice. In contrast, my proposal justifies the permission to impose 
substantively unjust laws by appeal to justice itself.  

Second, the balancing view counterintuitively entails that there is at least a 
pro tanto reason to commit gross and obvious acts of injustice if these acts are 
authorized by a suitable democratic procedure, though this reason will be 
outweighed by considerations of justice. It entails, for example, that there are 
positive reasons to engage in acts of religious persecution, racial discrimination, 
or other threats to basic human rights if these policies are selected via impeccable 

 
31 Stemplowska and Swift, “Dethroning Democratic Legitimacy,” 8. 
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democratic procedures. This seems clearly false to me. Just as one cannot make 
morally binding promises to violate other people’s basic rights, democratic 
majorities cannot create reasons of legitimacy to engage in religious persecution 
or racial discrimination.32 My account doesn’t face this worry since I argue that 
there is only a right to exercise a fair share of political power with regard to 
reasonable disagreements about justice.  

Finally, there is a further way in which the balancing view does not strike 
me as offering an accurate picture of the relationship between justice and 
legitimacy. If justice and legitimacy were in fact two distinct values that we must 
balance against one another on a case-by-case basis, then any relatively small or 
insignificant injustice should be permissible to impose when produced via 
impeccable democratic procedures. But this isn’t so. Consider a law that requires 
everyone in America earning over $50,000 per year to pay $1 into Donald 
Trump’s son Barron’s bank account. Imagine that this law is passed by Congress 
via impeccable procedures, and is also subject to appropriate judicial review and 
found not to violate the constitution. In the grand scheme of things, this is a 
relatively trivial injustice. So on the balancing view, this law should be 
permissible to impose and coercively enforce, since the weight of injustice is 
slight, but the weight of procedural legitimacy is substantial. But this doesn’t 
seem like the correct result. Although the law is not gravely unjust it’s not 
morally permissible for officials to collect this money, nor do they have protected 
claim rights against interference when they do so. There is no plausible 
justification for this law that appeals to public values or the common good, and 
so a democratic majority lacks the authority to enact it. Conversely, there are 
cases where the “justice stakes” are extremely high: matters of life and death (e.g. 
abortion or the death penalty). In these cases if a democratic majority selects a 
substantively unjust but reasonable policy, I am not inclined to believe that the 
law cannot be permissibly enforced simply because the issue is an especially 
weighty one. I, along with many others, recognize that reasonable disagreement 
about these issues is possible, and thus democratic majorities may permissibly 
select and impose reasonable policies that potentially infringe very weighty 
moral rights.  

I think this shows that the picture of distinct values that are balanced 
against one another does not aptly characterize the relationship between justice 
and legitimacy. Instead of thinking about the relative weight of values, we 
should focus on the following question: which disagreements about substantive 

 
32 Stemplowska and Swift acknowledge this objection in a footnote, and they bite the bullet: they 
think there is a pro tanto reason to engage in gross acts of injustice when chosen by appropriate 
democratic procedures. 
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matters of justice must be resolved by granting each citizen the right to a fair 
share of political power? The answer to this question, as I’ve already suggested, 
will appeal to some notion of reasonable disagreement. We must decide which 
issues are such that we expect disagreement to persist amongst intelligent, well 
informed, and morally conscientious persons who are committed to living with 
one another on fair terms. Some of these issues will involve weighty matters of 
justice, others will be more trivial from the perspective of justice. But my 
suggestion has been that whenever there is reasonable disagreement about a 
substantive question of justice, justice itself requires that this disagreement be 
resolved in a way that affords each person the opportunity to exercise a fair share 
of decision-making power. To do otherwise would involve an unjust distribution 
of the burdens of unjust legislation.  

 
 
VIII. OBJECTIONS 
 
Let’s consider some objections to the proposal that I’ve advanced.  
 
i. Excluded Considerations 
 
I’ve argued that a just solution to the problem of unjust legislation precludes 
states officials from taking the fact that a democratic decision is unjust into 
consideration when deciding whether to implement the decision or interfere 
with it. But I concede that other facts can be taken into account. For example, the 
fact that there would be riots in the street if an official enacts some 
democratically mandated policy can be relevant to the permissibility of the 
official’s act.  

A skeptic may worry that the facts that I seek to exclude from 
consideration can simply be included under a different description. Suppose, for 
example, that law L constitutes an unjust distribution of income, in part because 
it wrongly deprives P of her fair share of income, but L is passed via an 
appropriate democratic process. Some official is tasked with implementing some 
aspect of L. The official cannot take [the fact that the law is unjust] as a reason to 
refuse to implement L. But the official can, says the skeptic, take all the facts that 
make L unjust into consideration when deciding whether to implement L, for 
example, that P is rendered much poorer under L than she should be. If all the 
facts that ground the injustice of a law can be taken into consideration when 
deciding whether one can permissibly implement the law, then does it make any 
difference if we are precluded from taking the fact the law is unjust into account 
when deciding whether it is permissible to impose the law? 



 23 

I don’t think this is a genuine problem. If agents are precluded from 
taking [the fact that L is unjust] as a reason, then this also affects the normative 
salience of all the facts that make L unjust. If we cannot assume L unjust, then we 
cannot assume P is unjustly deprived of resources under L. But if we cannot 
assume P’s lack of resources is unjust, then the goal of ameliorating her economic 
situation is very unlikely to be the sort of thing that could serve to justify 
infringing each citizen’s rights to a fair opportunity to exercise political power. 
Typically, the facts that make L unjust also gain a good deal of their normative 
force from the fact that L is unjust. Once that assumption is removed, these facts 
are unlikely to be sufficient to justify infringing the rights of others absent some 
further features. 
 
ii. Reasonable is Not Unjust 
 
I have assumed that many reasonable disagreements about justice take the 
following shape: there is a set of options, all of which are reasonable, but only 
one option or subset of options is required at the bar of justice, whereas the other 
options in the set are unjust. Skeptics might object that this is an inaccurate 
picture of the normative landscape. Rather than assume anything that falls short 
of what justice optimally requires is unjust, we should assume that justice (like 
injustice) is scalar. Laws and policies can be less than perfectly just without being 
unjust. We should thus conceptualize reasonable disagreement as follows: one 
option (or set of options) is optimally just, whereas the other options in the set are 
minimally just. Crucially, on this alternative picture, none of the options in the set 
are unjust. Thus, even if we agree that reasonable disagreements about justice 
ought to be resolved via a fair democratic process, this won’t establish that the 
state has a right to impose unjust policies—it only shows that the state may often 
legitimately impose policies that fall short of optimal justice.  

There are two ways to understand this objection, but neither poses a 
serious challenge to the argument I’ve proposed. On one reading, the difference 
between the skeptic’s picture and my own is merely verbal. That is, we don’t 
disagree in any way about the underlying normative properties of the relevant 
categories, it’s simply that the policies that I refer to as “reasonable but unjust” 
the skeptic refers to as “minimally but not optimally just”. But if the dispute is 
merely verbal, it poses no interesting challenge to my justification of the thesis. 

On a second view, the dispute is more than merely verbal. The skeptic is 
insisting that there is a normative property, shared by all unjust options, that is 
not shared by any reasonable option, whereas I hold this normative property is 
shared by many reasonable options that might be legitimately enacted via the 
democratic process. Here is the most plausible candidate for the normative 
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property, something that seems constitutive of injustice: the policy infringes 
individual moral rights. The skeptic is thus asserting that minimally just policies 
do not infringe individual moral rights, despite their failure to be optimally just.  

This version of the objection, however, renders the skeptic’s position 
implausible. Consider an example. Suppose, given our current circumstances, the 
optimal account of distributive justice gives Albert a right to an income of 
$59,000 per year, but the democratic process enacts one of the minimally just 
alternatives, where Albert is taxed at a higher rate and is left with an income of 
$50,000 per year. Albert is denied $9,000 to which he is entitled as a matter of 
optimal justice. The skeptic says that this denial does not infringe Albert’s rights, 
but this claim is puzzling. After all, the additional $9,000 is income to which 
Albert is entitled as a matter of optimal justice. Perhaps the skeptic will say that 
we do not have rights to what we should have as a matter of optimal justice. 
Optimal justice is an ideal, but our rights are in fact determined by whichever 
minimally just policy is selected by the state.  

I think we should reject this view. Of course, there can be circumstances 
where the moral rights we possess depart from the moral rights we would 
possess under more ideal conditions—for example, patterns of non-compliance 
may affect what each person is duty-bound to do for the victims of injustice.33 
But even when this occurs, we should not lose sight of the fact that people’s ideal 
rights are infringed—some may be required to do more or sacrifice more than 
they should have to, as a matter of ideal justice. Moreover, the skeptic’s view 
makes no reference to injustice or non-compliance, and so it’s even more 
mysterious why laws or policies that are not optimally just can be said to avoid 
infringing citizens’ rights.  

In sum, I think this objection can be rejected. The alternative picture of the 
normative landscape offered by the skeptic either amounts to a mere verbal 
dispute, or else the skeptic is offering a picture that is less, not more plausible; 
one where no one’s rights are infringed when the state imposes sub-optimal 
policies that depart from what justice ideally requires. 
 
iii. Acts Justified to all Affected Cannot be Unjust 
 
Here’s a different objection. A critic might make the following proposal: 
whenever an agent’s act can be successfully justified to every person affected by 
the act, then the act cannot be unjust. Consider: if Albert’s act of f-ing will 
apparently infringe some claim of Betty’s, C1, but f-ing is the only way for Albert 
to protect some more stringent claim of Betty’s, C2, then Betty cannot complain 

 
33 See, for example, Stone and Quong, “Rules and Rights”.  
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about what Albert does, and if Albert’s act affects no one apart from Betty, no 
one has a complaint against his f-ing. And if no one has a complaint against 
Albert’s f-ing, then it is not unjust for him to f. If we assume that democratic 
rights to impose reasonable but unjust legislation can be justified to all affected 
as the only way to share fairly in the burdens of reasonable but unjust legislation, 
then state officials do not act unjustly in imposing such legislation. 

I think this argument should be rejected. An act can be unjust even if no 
one has a complaint against the agent who performs the act. Suppose a villain 
credibly tells Albert, “if you do not break Betty’s nose, I will kill Betty”.34 Albert 
should break Betty’s nose, and Betty cannot plausibly complain that Albert 
should not have done so. Nevertheless, Albert’s act of breaking Betty’s nose is an 
injustice. If it were not, how do we explain that Betty has been wronged and the 
villain owes her compensation? If the act of having her nose broken is not unjust, 
what claim of Betty’s has been violated? It’s implausible to suppose that Betty 
has a claim against the villain that he refrain from making the sort of threat he 
made to Albert, unless we also suppose she has a claim against what Albert in 
fact does. Albert is justified in choosing the lesser of two injustices, but his being 
justified does not mean the lesser injustice ceases to be an injustice.35 We can thus 
reject the proposal that when an act is justifiable to all affected, it cannot be 
unjust. 
 
iv. High Stakes 
 
Some will reject my proposed explanation of legitimate injustice because it 
applies to all reasonable disagreements about justice, regardless of the stakes. 
Perhaps state officials can permissibly impose unjust tax laws and other unjust 
laws that constitute only moderate rights infringements, says the skeptic, but it’s 
entirely implausible to hold that state officials can permissibly kill innocent 
people or commit other very serious injustices. Yet surely there can be reasonable 
disagreement about political questions that involve matters of life and death. 
Reasonable people can and do disagree about abortion, the death penalty, and 
the just conditions for launching a war. My view thus implausibly entails that 
when democratic institutions enact a reasonable but mistaken policy with regard 
to matters of life and death, state officials can permissibly kill people when 
justice prohibits this outcome.  

 
34 Assume Albert cannot ask Betty’s permission. 
35 I believe his justification absolves him from liability to defensive force or punishment, but being 
absolved from these forms of liability does not show that one’s act was not unjust. 
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This is a deep challenge. I have only a few brief things to say in reply. 
First, I have tried to avoid making many specific assumptions in this paper 
regarding the scope of reasonable disagreement. Perhaps reasonable people 
cannot, for example, disagree about the merits of the death penalty. But this 
response is insufficient. I concede that there will be political questions of life and 
death over which reasonable persons can disagree.  

A different way to blunt the force of this worry is to disentangle two 
distinct intuitions about such cases. One intuition is that it would be wrong to 
require state officials to commit acts that they believe will result in the unjust 
killing of innocent persons. But nothing I’ve said conflicts with this judgment. 
Even if state officials are in general duty-bound to carry out democratically 
enacted policies, it may be the case that political morality cannot require anyone 
to perform an act that they sincerely believe will result in an unjust killing.36  

The other intuition is that it cannot be permissible to unjustly kill innocent 
people. But this intuition conflicts with many other widely accepted judgments. 
Most people accept, for example, that there are lesser evil justifications for killing 
innocent people in war, and many also accept that it can be permissible to kill an 
innocent person in self-defense or in defense of someone with whom you stand 
in a special relationship.  

The critic, however, won’t be satisfied with this response. In the cases I’ve 
just mentioned, the killings are, by assumption, objectively justified or 
permissible. But when state officials enact reasonable but unjust policies, the 
policies are, by hypothesis, a mistake and thus not objectively justified or 
permissible. Thus, says the critic, the killings that the policies countenance must 
be impermissible. 

But this doesn’t follow. The policies may be mistaken, but once they have 
been selected via the appropriate democratic process, acting in accordance with 
those policies needn’t be an impermissible mistake. Consider an analogy.37 Albert 
is arrested and found guilty of a serious crime via an impeccably fair trial. But 
Albert is in fact innocent and the verdict is a reasonable mistake. The fact that, 
objectively, Albert is innocent and should not have been convicted does not 
entail that the jailer acts impermissibly when he incarcerates Albert. A full 
defense of this conclusion is too big a project to take on here. But if this 
conclusion is correct in cases like Albert and the jailer, then the critic must 
explain why things are categorically different in the case of reasonable but unjust 

 
36 David Estlund makes this point. See Estlund, “On Following Orders in an Unjust War,” Journal 
of Political Philosophy 15 (2007), 217-218. 
37 Here I draw on Estlund in ibid., 216. 
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legislation that results in killing.38 I haven’t shown that such an argument can’t 
be made, but I’m skeptical about the prospects. 

 
 
IX. CONCLUSION 
 
There are a few lessons to be drawn from the preceding arguments. First, a 
successful explanation of the thesis must appeal to some version of the idea that 
citizens have rights to exercise political power, and thus if democratic decisions 
are disregarded, this is unjust and infringes individual rights. The best way to 
explain how anyone could have a protected claim right to act unjustly is by 
appeal to justice itself. We should thus be skeptical of any picture of political 
morality where the legitimacy of democratic decisions is not explained by appeal 
to justice itself. Without an appeal to justice itself, it remains mysterious how 
government officials could possess protected claim rights to impose unjust laws. 
Procedural pedigree on its own is not, I’ve suggested, a plausible candidate for 
outweighing citizens’ important claims of justice. 

Second, and relatedly, we cannot succeed in explaining how unjust laws 
can be legitimate by assuming that the substantive injustice is somehow 
outweighed by a competing value that inheres in the democratic process. The 
phenomenon of legitimate injustice is instead explained as the very mechanism 
by which we fairly distribute the unavoidable burdens of unjust legislation.  

Third, we cannot explain legitimate injustice without appeal to some 
notion of the disagreement being reasonable. If disagreements about justice were 
always caused by prejudice, irrationality, or self-interest, there would be no 
compelling rationale for an equal opportunity to exercise political power. The 
fact that some racists believe that African Americans should not be permitted to 
vote does nor provide us with any reason to resolve this issue via some 
democratic process, let alone a reason of justice to grant such racists a fair share 
of decision-making power with regard to this issue. If all disagreements about 
justice looked like this, there would be no right to exercise political power in 
cases of disagreement, and thus I think the thesis would be false: governments 
and officials acting in their name would not possess a right to impose unjust 
laws.  

Most people, I suspect, believe that the thesis is true. The paper thus 
begins with something that is, if not a platitude, widely accepted, and tries to 
show that it entails some more controversial claims about distributive justice, 

 
38 Estlund presses this strategy—i.e. denying that there is a compelling reason to treat mistakes 
about killing as categorically different than other mistakes about rights. See ibid.  
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political power, and disagreement. Thinking about what makes the thesis true is 
therefore helpful when we compare more general theories of political morality. 
Some theories of political morality deny the fact or significance of reasonable 
disagreement about justice. Others deny that the distribution of political power is 
something that is itself subject to principles of justice and over which citizens 
have claims of justice. These theories, I’ve suggested, cannot explain how 
governments and their officials have the right to impose unjust laws. But 
governments, at least under some conditions, do have this right, and so the truth 
of the thesis gives us a powerful reason to reject these theories of political 
morality. 


